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Mr. Troy Mitchell, Utility Board Chairman
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RE: Mil]fy Lagoon
Washington County
Consent Order No. 06-064-CWP

Dear Mr. Mitchell:

Please find enclosed ADEM Consent Order No. 06-064-CWP which requires you to take
certain actions at the Millry Lagoon in regard to alleged violations of the Alabama Water
Pollution Control Act. This Consent Order has been issued with the consent of the Town
of Millry and the Department. Please note that the assessed civil penalty is due within 45
days. :

If you have any questions, please do not hesitate to contact Mr. James W. Grassiano at
(334)271-7801.

Sincerely,

@M&.MQM&

Jameé E. McIndoe, Chief
Water Division

Enclosures

Cec: Glenda Dean, ADEM-Water Division
Olivia H. Rowell, Office of General Counsel
ADEM-Public Affairs Office
Arthur Collins, US EPA Region IV

Birmingham Branch Decatur Branch Mobiie Branch Mobile — Coastal

110 Vulcan Road 2715 Sandlin Road, SW. 2204 Perimeter Road 4171 Commanders Drive ot
Birmingham, Alabama 35209-4702 Decatur, Alabama 35603-1333 Mobile, Alabama 36615-1131 Mobile, Alabama 36615-1421 Q o
(205) 942-6168 (256) 353-1713 (251) 450-3400 (251) 432-8533 \ 4

(205) 941-1603 [Fax] (256) 340-9359 [Fax] (251) 479-2593 [Fax] (251) 432-6598 [Fax] Printed on Recycled Paper



ALABAMA DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT

IN THE MATTER OF: )

)
The Town of Millry )

) Consent Order No. 06-064-CWP
Millry Lagoon )
Millry, Washington County, AL )

)
NPDES Permit No. AL0051144 )

PREAMBLE

This Special Order by Consent is made and entered into by the Alabama
Department of Environmental Management (hereinafter “the Department™) and the Town
of Millry (hereinafter the “Permittee”) pursuant to the provisions of the Alabama

Environmental Management Act, Code of Alabama, 1975, §§ 22-22A-1 through 22-22A-

16, as amended, the Alabama Water Pollution Control Act, Code of Alabama, 1975, §§

22-22-1 through 22-22-14, as amended, and the regulations promulgated pursuant

thereto, and § 402 of the Federal Water Pollution Control Act, 33 U.S.C. § 1342.

STIPULATIONS

1. The Permittee operates a wastewater treatment facility known as the
Millry Lagoon located on Martin Luther King Jr. Drive, in Millry, Washington County,
Alabama. The wastewater treatment facility discharges pollutants from a point source

into Mill Creek, a water of the state.



2. The Department is a duly constituted department of the State of Alabama

pursuant to §§ 22-22A-1 through 22-22A-16, Code of Alabama 1975, as amended.

3. Pursuant to § 22-22A-4(n), Code of Alabama 1975, the Dépa’rtment is the
state agency responsible fbr the promulgation and enforcement of water pollution control
regulations in accordance with the federal Water Pollution Control Act; 33 US.C. §§

| 1342 et seq. In addition, the Department is authorized to édministg:r and enforce the

provisions of the Alabama Water Pollution Control Act, §§ 22-22-1 through 22-22-14,

Code of Alabarﬂé 1975 , as amended. A

4. ‘On January 1, 2006, the Department issued .the Permittee ’s NPDES
Permit Number AL0051144 (hereinaftef “the Permit”) establishing limitations on theA
dischérge of pollutants from such point- source, desjgnated therein as ouffall number
0011, into Mill Creek. The Permit requir;:s that the Permittee monitor its discharges and
submit periodié Discharge Monitoring Reports (hereinafter “DMRs”) to the Departfnent
describing the results of the monitoring. The Permit also requires that the Permittee

J
maintain in good working order all systems used by the Permittee to achieve compliance
with the terms and conditions of the Permit.

5. The DMR’s submitted to the Department by the Permittee indicate that the
Permittee has discharged pollutants from such point source into thé aforementioned Mill
Creek in violation of the limitations established in the Perrhit. The months the violations
occurred alonglwith the parameters violated are listed in Attachment 1.

6. The DMR’s submitted to the Department by the Permittee indicate that the
Permittee has incorrectly recorded and reported flow values for fhe months of June 2005

through December 2005 to the Department.



7. On July 26, 2005, a Compliance Sampling Inspection (CSI) was
performed by the Department’s Field Operaﬁons Division at the Peﬁnittee’s facility. The
Department noted during the' subject inspection that two of the three cells were
completely covered with duckweed and that the _re'ceiving water appearance was cloudy
and had a reddish bfowﬁ color. Also nofed in the CSI Report was a Carbonaceous
Biochemjcal Oxygen Demand Percent Rembval level of 50%, a Total Suspended Solid
Percent Removal level of 0%, and a Fecal Coliform concentration level of 1900
col/100ml, all of which, violate the limitétions established by the current Permit as shown
in Attachment 1. The Perﬁlittee is required to maintain in good working ofder all systems

used by the Permittee to achieve compliance with the terms and conditions of the Permit.

8. Puréuant to Code of Alabama, 1975, _§22—22-9(f), the Permittee violated
Provision II A. 1 of the Permit by the failure to properly operate and maintain all
treatment and control facilitiés and systems installed or used by the Pennittee to aclﬁeve
c_oinplianée with the conditions of the Permit.

9. The Permittee consents to abide by the terms of the following Consent
Order and to pay the civilzpenalty assessed herein.

- 10. The Départment has agreed to the terms of this Consent Order in an effort
-to resolve the violations cited herein without the unwarranted expenditum .of State
resources in further prosecuting-the above violations. The Department has determined
that the terms contemplated in this Consent Order are in the best interests of the citizens

of Alabama.



CONTENTIONS

11.  Pursuant to Code of Alabama, 1975, § 22-22A-5(18)c., in determining the -
amount of any penalty, the bepaﬁment must give consideraﬁoﬁ to the serioueness of the -
violation, including any irreparable harm to the environment and any threat to the health
or safety of the public; the standard of care manifested by the Permittee; the economic
benefit which delayed compliance may confer upon the Penniftee; the nature, extent and
degree of success of the Permittee’s efforts to minimize or‘ mitigate the effects of such
_Violatien upon the environment; the Permittee's history of previous violations; ‘and the
ability of the Permittee to pa& such penalty number. Any civil penalty assessed pursuant
to this authority shall not be less than $100.00 or exceed $25,000.00 for each violation,
provided however, that the total penalty essessed in an order issued by the Depaﬁment
‘shall not exceed $250,000.00. - Each day such violation continues shall consﬁtute a
.separate violation. In arriving af-this civil penalty, the Department has ’considered the
following: |

A. SERIOUSNESS OF THE VIOLATION: Violations consisted of exceedances
of weekly average and monthly average permit limitations for Five day Carbonaceous
Biochemical Oxygen I_)emand (CBODS), Percent Removal of CBODS, Total Suspended
Solids (TSS), and Percent Removal of TSS. The violations also included daily maximum
and monthly average exceedences of the permit limitations for Feeal Coliform. The
Department has no evidence of irreparable harm to the environment or to the health and
safety of the public as a result of these violations.

B. THE STANDARD OF CARE: On July 26, 2005, a Compliance Sampling

Inspection (CSI) was performed by the Department’s Field Operations Division at the



Permittee’s facility. During the subject inspection, The Department noted that two of the
three‘ cells were comp-letely. covered with duckweed and that the appearance of the
receiving water was cloudy and had a reddish brown color. The Permittee failed to
maintain 'in good working order all systemsv used by the Permittee to achieve compliénce
with the terms and conditions of the Permit. |

C. ECONOMIC BENEFIT WHICH DELAYED COMPLIANCE MAY HAVE
CONFERRED: ‘The Department has been unable to ascertain if there has been a
significant economic beneﬁt conferred by the delay of complianqe with permit
1imitaﬁons. J | | |

- D. 'EFFORTS TO MINIMIZE OR | MITIGATE THE EFFECTS OF THE
VIOLATION UPON THE EWRONMENT: There are no known environmental effects
as aresult of the violations cited herein.

E. HISTORY OF PREVIOUS VIOLATIONS: ADEM issued a Notice of
Violation (NOV) for the subject permit exceedances and violations on September 30,
2003. There is no other record of historic permit violations .related té the Millry Lagoon.

F. THE ABILITY TO PAY: Based upon information available to the
Department, the Department believes that the Permittee has a limited ability to pay a civil
- penalty. ,

~ G. OTHER FACTORS.: It should be noted that this Special Ordér by Consent is
a negotiated settlement and, therefore, the Department has compromised the amount of
the penalty it believes’ is warranted in this matter in the spirit bf cooperation and the
desire to resolve this matter amicably, without incurring the unwarranted expense of

litigation.



| ORDER
THEREFQRE, the Permittee, along With the Department, desires to resolve and
settle the compliance issues cited above. The Department has carefully considered the
facts aVailabIe to it and has considered the six penalty factors enumerated in Code of

Alabama, 1975, § 22-22A-5(18)c, as well as the need for timely and effective

enforcement, and the Department believes that the following conditions are appropriate
to address the Violatiéns cited herein. | Therefore, the Départment and the Permittee agree
to enter into this ORDER with the following terms and conditions:

A. The Permittée ~agrees' to pay to the Department a civil penalty in the
amount of Four Thousand Six Himdred dollars ($4,600) in settlement of the vioiations
alleged' herein within 45 days from the effective date of this Cénsent Order. Failure to
pay the : civil penalty within 45 days from the effective date may result in the
Department’s filing a civil acti§n 1n the Circuit Couﬁ of Montgomery County to recover
the civil penalty.. -

B. The Permittee agrees that all penalfies due pursuant to this Consent Order
shall be made payable to the Alabama Department of Environmental Management by

certified or cashier’s check and shall be renﬁtted to:

Office of General Counsel

Alabama Department of Environmental Management
P.O. Box 301463 ‘

Montgomery, Alabama 36130-1463



C. The Permittee agrees to prepare and submit to the Department, nét later
than ninety (90) days after the effective date of this Consent Order, an Engineering
Report that identifies the potential causes of noncompliance and investigates the need for
changes necessary for the Permittee to achieve compliance with NPDES Permit Number
AL0051144. The Engineering Repo‘n shall include a schedule fqr- imple_meﬁtation (l.e.a
Compliance Plan). Ata minimuni, the Permittee’s Ehgineeﬁng Report shall address the
following: the need for éhanges in maintenance and operating procedures, the need for
modification of existing treatment 4woxks,l and the need for new or additional treatment
works. The Engineering Réport shall bg prepared by a profe;sional enginger- licensed to -
practice in the State of Alabama. If the Department determines through its review of the
submitted Engineering Report that the- subﬁlitted is not sufficient to accomplish
compliance with the NPDES permit, then ;che Permittee shall modify the Engineering
Report so that it‘does accomplish compliance.- Modifications to the Engineering Report,
if required, shall be submitted to ADEM no later thén 30 days after receipt of the
Department’s comments. The Permittee agrees to complete implementation of the -
recommendations made in the Engineering Report within 670 days after the effective date
of this Consent Order.

D. The f’ermittee agfees to prepare and submit semi- annual progress reports to
. the Department deséribing in detail the Permittee’s progress towards achieving
compliance with items in the Compliance Plan beginning six months after the effective |
date of this Consent Order and continuing every six months thereafter that the Permittee’s
performance of the obligationé under this Consent Order remain incomplete. In addition,

not later than fourteen (14) days following each applicable due date that is contained in



) (
this Consent Order, the Permittee shall submit a written notice of noncompliance with the

requireme;nts of that paragraph, if applicable. Notices of noncompliance shall state the
cause of noncompliance, corrective actjoﬁ taken, and the Permittee’s ability to comply
with any remaining requirements of this Consént Order.

E. | No later than seven hundred thirty (730)days aﬁef the date of entry of this
Consent Decree, the Permittee agrees to comply with the for Fecal Coliform, Five day
Ca_rbonadgous Biochemical Oxygen Demand (CBODS), i’ercent Removal of CBODS,
Total Suspended Solids (TSS), and Percent Removal of TSS limitations of NPDES
Permit Number AL0051144. The Permittee fuﬂhér agrees to comply with all other .
terms, conditions, and limitations of its NPDES Permit immediately upon the effective
date of this Consent Order.

F.'  The Permittee agrees that, after the effective date of this Consent Order,
for every violation of the NPDES Permit effluent limitations, except for upsets that haAve
been properly docmﬁented and _substantiatéd as required by Part I1.C.2 of NPDES Permit
| Numbef AL0051144, the Permittee shall pay to the Departnienf the_sum of one hundred
dollars ($100.00) for each and every daily maximum, daily minimum, weekly average,
and minimum percent removal violation and two hundred dollars ($200.00) for each and
every monthly average violation.

G. The parties agree that the cumlative stipulated penalties described in
paragraph F. above shall under no circumstancés exceed twenty-four thousand dollars
($24,000). Once stipulated penalties of twenty-four thousand dollars ($24,000) are due to
the Department and violations continue to occur, or, should violations continue to occur

after 730 days after the effective date of this Consent Order, then the Department shall be



free to issue additiénal ordefs or to file suit against the Permittee in the Circuit Couft of
Montgomery Coﬁnty of other court of competent jurisdiction to enforce compliance of
this Consent Order.

H The Permittee agrees that payment of stipulated penalties due for
violations of effluent limitations under this Consent Order shall be due not later than the
28™ day of the month foliowing the monitoring period in which there Wére violations.
Notification to the Permittee by the Department of the assessment of any stipulated
penalty is not required.

L The parties agree that this Consent Order shall apply to' and be binding
~ upon both parties, their directors, officers, and all persons or entities acting under or for
them. Each signatory to this Consent Ofder certiﬁes that he or she is fully authorized by
the party he or she represents to entef into the terms and conditions of this Consent Order,
to execute the Consent Order on behalf of the party represented, and to legally bind such
party. |

J. The parties agree that, subject to the terms of these presents and subject tb
provisions otherwise provided by statute, this Consent Order is intended to operate asl a
full resolution of the violations which are cited in this Consent Order.

K. The Permittee agrees that it is not relievedv from any liability if it fails to
comply with any provision of this Consent Order.

L. For purposes of this Consent Order only, thé Permittee agrees ‘that the
Department may properly bring aﬁ aétion to compel compliance with the terms and
conditions éontainéd herein in the Circuit Court of Montgomery Cdunty. The Permittee

also agrees that in any action brought by the Department to compel compliance with the



terms of this Agreement, the Permittee shall be lirnited to the defenses of Force Majeure,
compliance with this Agreement and physical imno,ssibility. A Force'Majeure is defined
as any event arising from causes thét are not foreseeable and' are beyond the reasonable
control of the i’ermittee, including its contractors and consultants, which could not be
overcome by due diligence (i.e., causes which could have been overcome or avoided by
the exercise of due di}igence will not be considered to have been beyond the reasonable
.control of the Permittée) and which delays or prevents performance by a date required by
th¢ Consent Order. Events such as unanticipated or increased costs of performance,
changed economic circumstances, normal »precipita’tion events, or failure to obtain
federal, state, or local permits ‘shall not. constitute Force Majeure. Any requeét'for a
: mo_dgﬂ-cation of a deadline must be accompanied by' the reasons (including
documentation) for each extension and the proposed ‘extension time. This information
shall bé submitted to the Department a minimum of 10 working days prior to the original
anticipated completion date. If the Departxnent, after review of the extension request,
finds the work was delayed because of conditions beyond the control and without the
fault of the Permittee, the Department may extend the time as justiﬁed by the
circumstances. The Department may also gfant any other additional time‘ extension as
justified by the circumstances, but it is not obligated to do so.

M. The Department and the Permittee agree that the sole purpose of this
~ Consent Order is to resolve and dispose of all allegations and cnntentions stated herein
concerning the factual circumstances referencéd herein. Should additional facts and
circumstances bé discovered in the future concerning the facility which would constitute

possible violations not addressed in this Consent Order, then such future violations may



be addressed in Orders as may be issued by the Director, litigation initiated by‘the
Department, or such other enforcement action as may be appropriate, and the Permittee
shall not object to such future orders, litigation or enforcement action based on the
issuaﬁce of thie Consent Order if future orders, litigation or other enforeement action
ed(lress new matters not raised in this Consent Order.

N. 'l_‘he.Depar'tment and the Permittee agree that this Consent Order shall be
' censidered final and effective immediately upon signature ef all parties. This Consent

Order shall not be appealable, and the Permittee rdoes hereby waive any hearing on the
- terms and conditions of same.

O. The Department and the Permittee agree that this Consent Order shall not
affect the Permittee’s obligation to comply with any lFederal, State, or local laws or
regulations.

P. The D.epartment and the Permittee agree that final appfoval and entry into
this Consent Order are subject to the requirements that the Department give notice of
pfoposed Orders to the public, and that the public have at least ‘;hirty (30) days within
which to comment on the Consent Order. ‘ |

Q. 'The Department and the Permittee agree that, should any provision of this
Consent ,Order be declared by a court of competent jﬁrisdiction or the Environmental
Management Commission to be inconsistent with Federal or State law and therefore
unenforceable, the remaining provisions hereof shall remain in full force and effect.

R. The Department and the Permittee agree that any modifications of this

Consent Order must be agreed to in writihg signed by both parties.



S. The Department and the Permittee agree that, except as otherwise set fértﬁ
herein, this Consent Order is‘ not and shall not be interpreted to be a permit or
- modification of an existing permit under Federal, State or local law, and shall not be
construe;d to waive or relieve the Pgrmittee of ifcs obligations to comply in the future with
any i)ermit.

Executed in duplicéte, with each part being an oﬁginal. ‘

The Town of Millry Alabama Department of
' Environmental Management

By: /?&7 %f’/__/ v By: {Z // W
Its: ﬂa‘-’(ﬁ!@/u Its: ,ﬂ/lﬂ'%’
Date: 4~ d4.0 G Date: G300




- Attachment 1

AL0051144 MILLRY LAGOON"
DMR Value  Limit . Units
Qutfall ID: 0011
lune, 2004
BOD CARBONACEOUS
1 20 18 mg/l
FECAL COLIFORM SUMMER
2 1200 200 #/100 mt
luly, 2004
'CBOD 5 Day Percent Removal -
3 53 65 Percent
SOLIDS SUSP PERCENT
4 40 .65 Percent

\ugust, 2004
FECAL COLIFORM SUMMER

5. 1300 200 #/100 mi
september, 2004

BOD CARBONACEOQUS
6 32 18 mg/l
7 192 19.1 Ibs/day
8 32 27 . mg/l

. CBOD 5 Day Percent Removal

9: 57 - 65 . Percent

FECAL COLIFORM SUMMER
100 6000 200 #/100 ml
115 6000 2000 #100 ml

SOLIDS SUSP PERCENT

12 60 65 Percent

loyember, 2004

BOD CARBONACEOQOUS
1% 20 . 19.1 - Ibs/day
SOLIDS SUSP PERCENT
14 55 65 Percent
anuary, 2005 .
BOD CARBONACEOUS WINTER
15 23 21.2 Ibs/day
16k 42 31.9 lbs/day

SOLIDS SUSP PERCENT

1% 35 65 Percent
o ;
1% 145 95.7 Ibs/day
T&zh, 2005
BOD CARBONACEOQUS WINTER
16 34 30 mg/l

q%ﬁ, 2005

.. CBOD 5 Day Percent Removal
- 45 65 Percent

g1 of 1

Averaging Time

Monthly Average

Monthly Geo Mean

Monthly Average

Monthly Average

Monthly Geo Mean .

Monthly Average
Weekly Average
Weekly Average

Monthly Average

Monthly Geo Mean
Daily Maximum -

Monthly Average

Weekly Average

Monthly Average

Monthly Average
Weekly Average

Monthly Average

Weekly Average

Monthly Average

.- Monthly Average

SOLIDS SUSP PERCENT

21 23 65 Percent
May, 2005
CBOD 5 Day Percent Removal
22 60 65 Percent
FECAL COLIFORM SUMMER
23 6000 200 #1100 m}
24 6000 2000 #/100 m|
SOLIDS SUSP PERCENT
25 23 65 Percent
June, 2005
BOD CARBONACEOQUS
26 19 18 mg/l
FECAL COLIFORM SUMMER
27 6000 200 #1100 ml
28 6000 2000 #100 ml .
July, 2005
' CBOD 5 Day Percent Removal
29 54 65 Percent -
FECAL COLIFORM SUMMER
30 380 200 #/100 ml
SOLIDS SUSP PERCENT
31 23 . 65 Percent
August, 2005
BOD CARBONACEOUS
32 19 18 - mg/l
FECAL COLIFORM SUMMER
33 6000 200 #100 ml
34 6000 2000 - #/100 ml
SOLIDS SUSP PERCENT
35 46 65 Percent
September, 2005
SOLIDS SUSP PERCENT .
36 30 65 Percent

October, 2005

SOLIDS SUSP PERCENT

37 61 .65 Percent

November, 2005

SOLIDS SUSP PERCENT
38 63 65 Percent
December, 2005

SOLIDS SUSP PERCENT
39 59 65 :

Percent

Monthly Average

Monthly Average

Monthly Geo Mean
Daily Maximum

Mor_\thly Average

Monthly Average

Monthly Geo Mean
Daily Maximum

Monthly Average
Monthly Geo Mean

Monthly Average

Monthly Average

Monthly Geo Mean
Daily Maximum

v Monthly Average

Monthly Average

Monthly Average

Monthly Average

Monthly Average:



